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Before the Office of the  
State Commission on Judicial Conduct 

————————————————————————————————— 
 

FORMAL COMPLAINT OF THE 
HARRIS COUNTY CRIMINAL LAWYERS ASSOCIATION 

and 
TEXAS CRIMINAL DEFENSE LAWYERS ASSOCIATION 

AGAINST 
 

The Honorable Ramona Franklin 
Presiding Judge, 338th Judicial District Court  

of Harris County, Texas 
 
————————————————————————————————— 

 
TO THE STATE COMMISSION ON JUDICIAL CONDUCT: 

The Harris County Criminal Lawyers Association, by and through its duly elected 

president, Mark Thiessen, and the Texas Criminal Defense Lawyer’s Association, by 

and through its duly elected president, Grant Scheiner, formally submits this complaint 

pursuant to Texas Government Code, Section 33.021 et seq, against the Honorable Ra-

mona Franklin, Presiding Judge of the 338th Judicial District Court of Harris County, 

Texas. 

The Harris County Criminal Lawyers Association (“HCCLA”) is the largest local 

criminal defense bar in the United States, with more than 700 active members engaged 

in the defense of citizens accused of criminal acts. HCCLA has, for over 50 years, stood 

for criminal justice, criminal justice reform, and against government and judicial over-

reach. 
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The Texas Criminal Defense Lawyers Association (“TCDLA”) is the largest state 

association for criminal defense attorneys in the nation with over 3,200 members. 

TCDLA’s purpose is to protect and ensure by rule of law and protect those individual 

rights guaranteed by the Texas and federal Constitutions in criminal cases; to resist the 

constant efforts which are now being made to curtail such rights; to encourage cooper-

ation between lawyers engaged in the furtherance of such objectives though educational 

programs and other assistance; and through such cooperation, education, and assis-

tance, to promote justice and the common good. 

UNDERLYING FACTS & BACKGROUND 

This complaint pertains to Judge Franklin’s actions taken against multiple de-

fendants charged with felony offenses. In Harris County, any time a person is arrested, 

they are taken before a magistrate who considers a host of information about the de-

fendant and their case and decides what an appropriate bail amount is, including 

whether that person should be released on a personal bond. After defendants are re-

leased from custody on the bonds set by these magistrates, they have to appear before 

the district court their case is assigned to, often times within a day or even hours of 

their release. 

In the case of Judge Franklin, these defendants complied with this obligation, 

going to court alone and expecting to be given an opportunity to retain counsel or 

request the appointment of counsel. Before addressing the matter of counsel, however, 

Judge Franklin would, without notice, without cause, and in violation of the law and 
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the defendants’ Constitutional rights, revoke their bonds on her own motion with no 

new information whatsoever and order them remanded back into custody. These were 

all individuals who were presumed innocent, many who paid hard-earned money to 

secure their release and provide sufficient security for their appearance in court to an-

swer for their alleged crime, and did, in fact, appear before Judge Franklin, sometimes 

within hours of their release. Without cause, they suddenly found themselves thrust into 

a situation where they were deprived of their fundamental rights, unilaterally treated as 

though they were guilty, and reincarcerated without cause in violation of the law. 

One defendant challenged this illegal action and the Court of Appeals for the 

First District in Houston held that Judge Franklin’s conduct indeed violated the law. In 

the days and weeks after this written decision was issued, however, Judge Franklin con-

tinued to repeatedly revoke defendants’ bonds in the same manner and, worse, denied 

them bail altogether. This unconscionable conduct must stop. By continuing to act in 

the manner in which she has, Judge Franklin has violated numerous Canons of the Code 

of Judicial Conduct. 

The Harris County Bail System 

Judge Franklin has been the presiding judge of the 338th District Court since 

being elected in 2016. The 338th District Court is one of 22 district courts in Harris 
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County assigned to hear felony criminal cases and other criminal cases that fall within 

the jurisdiction of a district court.1 

In Harris County, all defendants arrested for criminal offenses are taken before 

a magistrate, or, more specifically, a criminal law hearing officer. These hearing officers 

have limited, concurrent jurisdiction with the criminal district court.2 More specifically, 

they are charged with, among other things, “determining probable cause for further 

detention of any person detained on a criminal complaint, information, or indictment 

filed in the district courts or county criminal courts at law,” and, more pertinent to this 

complaint, “committing the defendant to jail, discharging the defendant from custody, 

or admitting the defendant to bail, as the law and facts of the case require.”3 They are 

given the first opportunity to “determine the amount of bail and grant bail pursuant to 

Chapter 17, Code of Criminal Procedure, and as otherwise provided by law” to a de-

fendant.4 

In response to recent litigation in federal court regarding the county’s bail sys-

tem,5 numerous changes were made to procedures related to bail hearings before these 

 
 
1 See TEX. GOV’T CODE § 24.484 (West 2020). 

2 Their authority is conferred by Sections 54.851 through 54.861 of the Texas Government Code. See 
TEX. GOV’T CODE § 54.851 – .861 (West 2020). 

3 TEX. GOV’T CODE § 54.856 (West 2020). 

4 TEX. GOV’T CODE § 54.858(b) (West 2020). 

5 See ODonnell v. Harris County, 892 F.3d 147 (5th Cir. 2018). 
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hearing officers. For one, shortly after their arrest, defendants are interviewed by staff 

with the office of Pretrial Services who, based on that information and their own inves-

tigation, prepare a Public Safety Assessment (PSA) report to present to the hearing 

officers to be used in their determination of bail.6 The reports are designed to determine 

whether a person is a low or high risk for re-offending, committing a violent crime, or 

failing to show up for court.7 

Additionally, public defenders from the Harris County Public Defender’s Office 

are now available at these hearings to represent and advocate for defendants to be re-

leased on bail where appropriate.8 Prior thereto, only an Assistant District Attorney was 

present at these hearings to present probable cause and make bail recommendations. 

Based on the new system, hearing officers are provided more information and, more 

importantly, balanced information from advocates for both the State and a defendant. 

These hearings are also recorded and available for later review. 

 
 
6 See “County Says Assessment Tool Will Help with Bail Decisions” by Mihir Zaveri, Houston Chron-
icle, July 25, 2017 <available at https://www.houstonchronicle.com/news/houston-texas/houston/ 
article/County-says-assessment-tool-will-help-with -bail-11418689.php (last visited August 18, 2020). 

7 Id. 

8 “Harris County to Place Public Defenders at Bail Hearings” by Mihir Zaveri, Houston Chronicle, 
March 14, 2017 <available at https://www.houstonchronicle.com/news/houston-texas/houston/ 
article/Harris-County-to-place-public-defenders-at-bail-11002089.php (last visited August 18, 2020). 
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Given their authority, hearing officers will set the amount of bail that a defendant 

has to pay to secure their release and also determine whether the defendant is entitled 

to release on a personal bond.9  

This Commission, two years ago, reviewed the actions of three Harris County 

criminal law hearing officers and found all three violated the Code of Judicial Conduct 

by failing to comply with the law and failing to maintain competence in the law by 

strictly following directives not to issue personal bonds to defendants per the instruc-

tions of the judges in whose court the underlying cases were assigned.10 Accordingly, 

Harris County criminal law hearing officers have since properly considered and granted 

personal bonds when appropriate. 

Proceedings Before Judge Franklin 

Harris County is unique and different from several other Texas counties in that, 

immediately upon a person’s arrest for an offense, a criminal complaint is filed by the 

District Attorney’s Office and the case is assigned by the District Clerk to one of the 

criminal district or county courts. If a person is not arrested, a similar process ensues, 

that is, a criminal complaint (or other criminal charging instrument) is filed with the 

 
 
9 See TEX. CODE CRIM. PROC. art 17.03 (West 2020). 

10 See CJC No. 17-0351-AJ, Public Admonition and Order of Additional Education re: Honorable Jill 
Wallace, Criminal Law Hearing Officer Houston, Harris County, Texas; CJC No. 17-0352-AJ, Public 
Admonition and Order of Additional Education re: Honorable Joseph Licata, III, Criminal Law Hear-
ing Officer Houston, Harris County, Texas; CJC No. 17-0353-AJ, Public Admonition and Order of 
Additional Education re: Honorable Eric Hagstette, Criminal Law Hearing Officer Houston, Harris 
County, Texas. 
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District Clerk, the case is assigned to one of the criminal district or county courts and, 

upon a finding by a magistrate that probable cause exists, a capias (or warrant) is issued 

for the defendant’s arrest. 

Because of this “direct filing” system, once a defendant charged with a felony 

offense is arrested and then subsequently released from custody after being granted a 

personal bond or posting a bail bond, that defendant must make an immediate appear-

ance before the district court that their case is assigned to, usually within 48 hours from 

the time of their release. This is where Judge Franklin would first become involved in a 

defendant’s case. 

While some defendants are able to secure counsel to represent them and be pre-

sent with them for these “preliminary initial appearances” or “preliminary assigned 

court appearances,” because of the relatively short period of time that passes between 

the defendant’s release and preliminary initial appearances, often times defendants ap-

pear before district court judges like Judge Franklin without counsel. For those defend-

ants who are indigent and cannot afford counsel, this is their opportunity to request 

and receive the appointment of counsel. For those who are not, the typical process is 

that they inform the court that they wish for time to hire an attorney and the case is 

reset for a period of time to afford the defendant that opportunity. 

Where Judge Franklin’s actions cross the line in terms of ethics and lawfulness is 

when one looks at what else she has done — and continues to do — at these initial 

appearances. For several years, many of our organizations’ members have observed 
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Judge Franklin call defendants up to the bench whether or not they were represented 

by counsel and, without a record being made of the proceedings, conduct a “bail re-

view.” No notice of this extra-statutory procedure was or is ever given to the defendant 

or published in any publicly available form. While Judge Franklin has maintained in the 

past that she asks an attorney “to stand in” with these defendants during these proceed-

ings, there is never any formal appointment of counsel and often not even a record of 

who these “stand in” attorneys are.11 More recently and more often, however, there is 

no attorney present at all on behalf of the defendant and, again, no record is made of 

these proceedings.  

Judge Franklin would then ask the Assistant District Attorney assigned to her 

court to read the probable cause statement, almost always the same statement provided 

to the hearing officers when the defendant was before them. Then, without any motion 

or urging from the attorney for the State, Judge Franklin would sua sponte revoke the 

defendant’s bond, raise the bail amount previously and lawfully set by the hearing of-

ficer and made by the defendant, and order the defendant to be remanded into the 

custody of the sheriff without cause, any finding, or stated reason. 

  

 
 
11 Such an attorney would have no knowledge of the defendant’s case or situation and would not have 
had the opportunity to consult with any such defendant. 
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The Case of Joseph Gomez 

The case of Joseph Gomez exemplifies this illegal behavior by Judge Franklin. 

Gomez was arrested and charged with the felony offenses of burglary of a habitation 

and assault of a family member by choking in November 2019. Shortly after his arrest, 

a hearing officer reviewed his cases and set bail at $25,000 and $15,000 on each case, 

respectively. Gomez’s father immediately paid a bondsman to post surety bonds in 

those amounts and Gomez was released thereafter.  

Only hours later that same morning, as directed on his bond paperwork, Gomez 

appeared before Judge Franklin. He intended to ask her to reschedule his case and give 

him an opportunity to retain counsel. However, without any prior notice or the oppor-

tunity to have counsel of his own choosing present, Judge Franklin called him up to the 

bench and asked the Assistant District Attorney assigned to her court to read the prob-

able cause statement. After hearing this otherwise-inadmissible reading of the probable 

cause, Judge Franklin sua sponte revoked the bonds Gomez had just posted to secure his 

release, ordered Gomez remanded back into the custody of the sheriff, and raised the 

bail amounts to $75,000 in each case without any finding or stated reason. Despite his 

family having paid their hard-earned money to secure Gomez’s release, despite him not 

having violated any conditions of his bond, and having complied with the obligation of 

his bond to appear in court, Gomez found himself back in custody. 

Gomez’s attorneys (whom he subsequently retained while he was in custody) 

filed applications for writs of habeas corpus seeking to vacate Judge Franklin’s orders 
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and requesting that the bonds be reinstated. At the hearing on the applications, Gomez 

offered and admitted judicial court records showing where Judge Franklin had likewise 

revoked and raised bail amounts of defendants without a proper hearing, specific find-

ing, or reason in several other cases pending in her court. Judge Franklin ultimately 

denied the writ applications and Gomez’s attorneys appealed that decision to the First 

District Court of Appeals in Houston. 

Gomez meanwhile sat in the Harris County Jail for a total of 269 days, his family 

unable to afford the new, total bail amount of $150,000. On August 7, 2020, the court 

of appeals finally issued its decision in his case. 

In a unanimous, memorandum opinion, the court of appeals held that Judge 

Franklin abused her discretion revoking Gomez’s bond and raising the bail amount 

without good or sufficient cause.12 The court noted that Article 17.09 of the Texas Code 

of Criminal Procedure mandated that a defendant is not to be required to give bail twice 

in the same criminal action and set out a limited exception to this “one-bond rule” for 

when the “bond is defective, excessive or insufficient in amount, or that the sureties, if 

any, are not acceptable, or for any other good and sufficient cause.”13 In finding that 

Judge Franklin abused her discretion in revoking his bonds, the court noted that Gomez 

did exactly what he was supposed to do and nothing he was not supposed to do: 

 
 
12 Ex parte Gomez, 2020 WL 4577148, at *5. 

13 Id. (citing TEX. CODE CRIM. PROC. art. 17.09 §§ 2 & 3 (West 2020)). 
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There is also no showing of any circumstances that changed in the roughly 
30 hours that passed between the time the magistrate set the amount of 
bail and the time the trial court increased the amount of bail from $40,000, 
combined, to $150,000, combined. No new evidence became available, 
and the indictments were not returned until Monday, November 18, 2019. 
The only new information was that Gomez had given bail and appeared 
in court. There was no information on which the court could find a change 
in the balance of the State’s interest in assuring Gomez’s presence at trial 
as compared with the interest in preserving the presumption of innocence. 
We conclude that no “other good or sufficient cause” for revoking 
Gomez’s bond, rearresting him, and ordering that he give bail in a higher 
amount is presented by the record in this appeal.14 
 
The court of appeals ultimately reversed Judge Franklin’s judgment denying 

Gomez’s habeas applications, creating binding precedent over her and other courts in 

their jurisdiction.15 This, however, did not stop Judge Franklin. Not only did she repeat-

edly fail to follow the appellate court’s precedent, as noted in the judicial records and 

affidavits attached to this complaint, she did much worse. 

Judge Franklin’s Actions Post-Gomez 

 The following Monday, August 10, after the court of appeals issued its decision 

in Gomez , Judge Franklin held her regularly scheduled docket with a number of defend-

ants making their preliminary initial appearances. In total disregard for the court of 

appeals’ holding in Gomez , Judge Franklin continued to review cases of multiple de-

fendants who had just been released on bond and appeared in court as they were 

 
 
14 Id. at *6. 

15 Id.; see Perez v. State, 495 S.W.3d 374, 392 (Tex. App.—Houston [14th Dist.] 2016, no pet.). 
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obligated to do, and, without good or sufficient cause, revoked their bonds and re-

manded them into the custody of the sheriff. However, instead of raising the bail 

amount to a higher amount like she had in Gomez’s case, Judge Franklin this time took 

the additional, clearly illegal step of denying bail altogether by setting those defendants’ 

bail amounts at $0.16 Those defendants are as follows: 

• Kiara Bennett – Bennett was arrested and charged on August 7, 2020 with the 
felony offense of assault on a peace officer. She appeared before a Harris County 
criminal law hearing officer on August 9, 2020 who reviewed the probable cause, 
PSA report, and heard from the attorney for the State and an appointed attorney 
for Bennett. The hearing officer set her bail amount at $10,000.00 and granted 
her a release on a personal bond. Bennett was released from jail and appeared 
before Judge Franklin on Monday, August 10, 2020 without counsel. Without 
any finding, Judge Franklin revoked the bond, remanded Bennett into the cus-
tody of the sheriff, and denied her bail by setting the bail amount in her case at 
$0 with no reason or explanation on the court’s directive for doing so.17 The case 
filings reflecting this action are attached hereto as Exhibit A. 
 

• Brian Smith – Smith was arrested and charged on August 8, 2020 with the fel-
ony offense of assault family member by choking. He appeared before a Harris 
County criminal law hearing officer on August 9, 2020 who reviewed the proba-
ble cause, PSA report, and heard from the attorney for the State and an appointed 
attorney for Smith. The hearing officer set bail amount at $15,000.00 and granted 
him a release on personal bond. Smith was released from jail and appeared before 
Judge Franklin on Monday, August 10, 2020 without counsel. Without any find-
ing or motion from the State, Judge Franklin revoked the bond, remanded Smith 
into the custody of the sheriff, and denied him bail by setting the bail amount in 

 
 
16 By setting bail at $0, under Harris County practice, that is enforced by the Sheriff of Harris County 
as a “no bond” order. See Ex parte Johnson, 876 S.W.2d 340, 341 (Tex. Crim. App. 1994)(treating order 
fixing bail at $0 as a denial of bail). 

17 The State did file a motion to deny bail pursuant to Article I, Section 11a of the Texas Constitution 
alleging that Bennett was accused of a felony committed while on bail for a prior felony for which she 
had been indicted. However, no hearing was held where the State provided the necessary evidence to 
deny bail as required by that Article. No motions to deny bail were made in any other of these cases. 



 

13 

 

his case at $0 with no reason or explanation on the court’s directive for doing so. 
The case filings reflecting this action are attached hereto as Exhibit B. Addition-
ally, Brian Smith provided an affidavit of his account of what took place, attached 
hereto as Exhibit C, and David Cunningham, an attorney who was present in the 
courtroom on another matter and witnessed what took place in Smith’s case pro-
vided an affidavit giving his account of what took place, attached hereto as Ex-
hibit D. 
 

• Tomas Larry Martinez – Martinez was arrested and charged on August 8, 2020 
with the felony offense of driving while intoxicated, third offender. His bail was 
set on filing the complaint at $25,000.00 and, hence, he did not appear before a 
hearing officer. Martinez posted a surety bond in that amount and was released 
from custody on August 9, 2020. Martinez appeared before Judge Franklin on 
Monday, August 10, 2020 without counsel. Without any finding or motion from 
the State, Judge Franklin revoked the bond, remanded Martinez into the custody 
of the sheriff, and denied him bail by setting the bail amount in his case at $0 
with no reason or explanation on the court’s directive for doing so. The case 
filings reflecting this action are attached hereto as Exhibit E. Furthermore, To-
mas Martinez intends to provide an affidavit which will be submitted at a later 
date as Exhibit F. 
 

• Joseph Rene Gonzales – Gonzales was arrested and charged on August 5, 2020 
with the felony offense of assault family member with previous conviction. He 
appeared before a Harris County criminal law hearing officer on August 6, 2020 
who reviewed the probable cause, PSA report, and heard from the attorney for 
the State and an appointed attorney for Gonzales. The hearing officer set bail 
amount at $25,000.00. Gonzales did not make bail and appeared before Judge 
Franklin on Monday, August 10, 2020 while still in custody. Without any finding 
or motion from the State, Judge Franklin denied him bail by setting the bail 
amount in his case at $0 with no reason or explanation on the court’s directive. 
The case filings reflecting this action are attached hereto as Exhibit G. 
 

 Judge Franklin continued this same illegal pattern of revoking bonds and denying 

bail the following day: 

• Francisco Sanmiguel Garza – Garza was arrested and charged on August 9, 
2020 with the felony offense of assault family member by choking. He appeared 
before a Harris County criminal law hearing officer on August 10, 2020 who 
reviewed the probable cause, PSA report, and heard from the attorney for the 
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State and an appointed attorney for Garza. The hearing officer set bail amount 
at $5,000.00 and denied him release on personal bond. Garza posted a $5,000.00 
surety bond and was released from jail. He appeared before Judge Franklin on 
Tuesday, August 11, 2020 without counsel. Without any finding or motion from 
the State, Judge Franklin revoked the bond, remanded Garza into the custody of 
the sheriff, and denied him bail by setting the bail amount in his case at $0 with 
no reason or explanation on the court’s directive for doing so. The case filings 
reflecting this action are attached hereto as Exhibit H. 
 

 And, even more than a week after the Gomez decision, Judge Franklin continued 

to illegally revoke bonds and/or deny bail: 

• Moises Perales – Perales was arrested and charged on August 13, 2020 with the 
felony offense of assault family member by choking. He appeared before a Harris 
County criminal law hearing officer on August 14, 2020 who reviewed the prob-
able cause, PSA report, and heard from the attorney for the State and an ap-
pointed attorney for Perales. The hearing officer set bail amount at $15,000.00 
and granted him release on a personal bond. He appeared before Judge Franklin 
on Monday, August 17, 2020 without counsel. Without any finding or motion 
from the State, Judge Franklin revoked the bond, remanded Perales into the cus-
tody of the sheriff, and denied him bail by setting the bail amount in his case at 
$0 with no reason or explanation on the court’s directive for doing so. The case 
filings reflecting this action are attached hereto as Exhibit I. 
 

• Joe Anthony Ruiz – Ruiz was arrested and charged on August 17, 2020 with 
the felony offense of assault family member with previous conviction and by 
choking. He appeared before a Harris County criminal law hearing officer that 
same day who reviewed the probable cause, PSA report, and heard from the 
attorney for the State and an appointed attorney for Ruiz. The hearing officer set 
bail amount at $20,000.00 and denied him a personal bond. Ruiz appeared before 
Judge Franklin on Tuesday, August 18, 2020. Without any finding or motion 
from the State, Judge Franklin revoked his bond and denied him bail by setting 
the bail amount in his case at $0 with no reason or explanation on the court’s 
directive for doing so. The case filings reflecting this action are attached hereto 
as Exhibit J. 
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 VIOLATIONS OF THE CODE OF JUDICIAL CONDUCT 

 HCCLA and TCDLA complains that Judge Franklin has, by and through her 

actions, violated the following Canons of the Code of Judicial Conduct: 

• Canon 2A of the Code of Judicial Conduct which states: “A judge shall comply 
with the law and should act at all times in a manner that promotes public confi-
dence in the integrity and impartiality of the judiciary.” 
 

• Canon 3B(2) of the Code of Judicial Conduct which states: “A judge should be 
faithful to the law and shall maintain professional competence in it. A judge shall 
not be swayed by partisan interests, public clamor, or fear of criticism.” 
 

• Canon 3B(8) of the Code of Judicial Conduct which states: “A judge shall accord 
to every person who has a legal interest in a proceeding, or that person’s lawyer, 
the right to be heard according to law. A judge shall not initiate, permit, or con-
sider ex parte communications or other communications made to the judge out-
side the presence of the parties between the judge and a party, an attorney, a 
guardian or attorney ad litem, an alternative dispute resolution neutral, or any 
other court appointee concerning the merits of a pending or impending judicial 
proceeding.” 

 
VIOLATION OF CANONS 2A & 3B(2) –  

Failure to Follow Appellate Precedent to not Revoke Bonds Without Cause and 
Denying Bail Altogether 

 
HCCLA and TCDLA complains that Judge Franklin has violated these Canons, 

not simply because a court of appeals found that she abused her discretion acting in the 

manner which she did in Joseph Gomez’s case, revoking bonds and raising bail amounts 

of defendants without good and sufficient cause or findings to support doing so, but 

because she has continued to act in the same manner despite the court of appeals’ ruling 

and binding precedent in Gomez’s case. 
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Under the principle of vertical stare decisis, a district court judge has no right to 

decide cases contrary to an opinion of the appellate court for its jurisdiction on the 

same question.18 Instead, judicial officers like Judge Franklin “must follow and be 

bound by a ruling of law made by a Court of Appeals until such ruling is overruled or 

set aside” by the Court of Criminal Appeals.19  

It is important to note that Gomez was decided on Friday, August 7, 2020 and,  

as is standard practice, that decision was delivered to Judge Franklin that same day.20 

Even if Judge Franklin were to feign ignorance of the court of appeals’ decision (for 

over a week), on Monday, August 17,  Defendant Tomas Larry Martinez filed an appli-

cation for writ of habeas corpus directing Judge Franklin to the Gomez decision and 

requesting that she reinstate the bonds that Martinez originally posted.21 Judge Franklin 

denied Martinez’s request, but set a new, higher bail amount of $40,000.00. Then, the 

following day, in Defendant Joe Anthony Ruiz’s case, Judge Franklin continued her 

pattern of illegal conduct by revoking his bond and denying bail by setting the amount 

in his case at $0. For Judge Franklin to feign ignorance would either be disingenuous or 

 
 
18 Perez v. State, 495 S.W.3d 374, 392 (Tex. App.—Houston [14th Dist.] 2016, no pet.) (citing State ex 
rel. Healey v. McMeans, 884 S.W.2d 772, 774 (Tex. Crim. App. 1994) (holding trial judges do not enjoy 
the freedom to ignore clear, binding precedent from a court of superior jurisdiction); Mason v. State, 
416 S.W.3d 720, 728 n. 10 (Tex. App.—Houston [14th Dist.] 2013, pet. ref’d)). 

19 Id. (quoting Hurt v. Oak Downs, Inc., 85 S.W.2d 294, 300 (Tex. Civ. App.—Dallas 1935, writ dism’d 
w.o.j.) (Bond, J., dissenting)). 

20 See Exhibit K (attached) Letter of Court of Appeals. 

21 See Exhibit L (attached) Application for Writ of Habeas Corpus re: Tomas Martinez. 
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a reflection of her lack of competence and obligation to stay abreast of the law as re-

quired by Canon 3B(2). 

In short, Judge Franklin has ignored the lawful authority of the hearing officers 

to consider and set appropriate bail amounts in these cases and, now, is ignoring the 

direct precedent of the court of appeals finding that she abused her discretion by re-

voking a defendant’s bonds without good and sufficient cause and failing to make any 

valid findings to support the bond revocation. 

Separate and apart from Judge Franklin’s refusal to follow the precedent of an 

appellate court for her jurisdiction, she has also demonstrated a complete disrespect for 

the law by not just illegally revoking defendants’ bonds, but by further ordering that the 

defendants be denied bail altogether.22 

It is axiomatic that “the power to deny bail cannot and ‘will not be used as an 

instrument of oppression.’”23 With narrow exceptions not applicable here, Article I, 

section 11 of the Texas Constitution provides that “All prisoners shall be bailable by 

sufficient sureties, unless for capital offenses, when the proof is evident.”24 As stated in 

the interpretive commentary for that article, 

Bail functions as a complement to the Anglo-American presumption of 
innocence by permitting a person charged with a criminal offense to regain 

 
 
22 See Exhibits A, B, E, G – J. 

23 Pharris v. State, 165 S.W.3d 681, 689 (Tex. Crim. App. 2005) (quoting Taylor v. State, 667 S.W.2d 149, 
151 (Tex. Crim. App. 1984)). 

24 TEX. CONST. art. I § 11 (West 2020) (emphasis added). 
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his liberty with some assurance of his presence at trial, by requiring him 
to give security, subject to forfeiture, if he fails to appear and answer be-
fore the proper court on the accusation brought against him.25 
 
Several times, trial courts have been taken to task by appellate courts for failing 

to abide by this clear, constitutional mandate and denying bail to a defendants.26 For 

instance, in Ex parte Johnson, the Court of Criminal Appeals held that the courts below 

engaged in a “series of unconscionable miscues” that resulted in the defendant in that 

case being held without bail for several months and ultimately granted him habeas re-

lief.27 

There is no question that this is the law and that judges like Judge Franklin are 

obligated to follow that law. As one court of appeals has so eloquently stated in a case 

where it found a trial court erred in denying a defendant bail: 

The trial and appellate courts of Texas have no “inherent powers” that 
permit them to ignore an express statutory or constitutional mandate. This 
fundamental tenet of our State’s jurisprudence does not evaporate when 
a particular judge of such a court has a concern that a particular individual, 
accused of a crime, represents a risk to the public safety. Even if that con-
cern is in some particular instance well-founded . . . it still has no such 

 
 
25 TEX. CONST. art. I, § 11, Interpretive Commentary (West 2020). See also O’Donnell, 892 F.3d at 158 
(quoting Ex parte Davis, 574 S.W.2d 166, 169 (Tex. Crim. App. 1978) and Taylor v. State, 667 S.W.2d 
149, 151 (Tex. Crim. App. 1984) (en banc)) (the courts of our State “have sought to limit the imposi-
tion of ‘preventive [pretrial] detention’ as ‘abhorrent to the American system of justice’” and that “‘the 
power to ... require bail,’ not simply the denial of bail, can be an ‘instrument of [such] oppression.’”). 

26 Johnson, 876 S.W.2d at 341; Smith v. State, 829 S.W.2d 885, 888 (Tex. App.—Houston [1st Dist.] 1992, 
pet. ref’d); Gutierrez v. State, 927 S.W.2d 783, 784 (Tex. App.—Houston [14th Dist.] 1996, no pet.); 
Queen v. State, 842 S.W.2d 708, 711 (Tex. App.—Houston [1st Dist.] 1992, no pet.); Rodriguez v. State, 
No. 01-03-00764-CR, 2003 WL 22147563, at *1 (Tex. App.—Houston [1st Dist.] Sept. 16, 2003, no 
pet.) (mem. op., not designated for publication). 

27 Johnson, 876 S.W.2d at 341. 
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evaporative effect. The courts of this State are bound to follow the will of 
the people of this State, as that will is expressed by the people in the con-
stitution and in the laws enacted by their duly elected representatives. On 
the current state of expression of that will, the trial court’s concern about 
public safety is germane at most to the question of the amount of appel-
lant’s bail, not to whether he is to be admitted to bail at all.28 
 

 Here, Judge Franklin demonstrated over and over again her willingness to ignore 

the law. She ignored the lawful, appropriate decisions made by the hearing officers set-

ting bail and granting personal bonds where appropriate. She ignored the binding prec-

edent of the court of appeals finding that she abused her discretion by revoking a de-

fendant’s bonds without good and sufficient cause and without any findings to support 

her actions. And, worst of all, she is now ignoring an express constitutional mandate 

that she not deny defendants bail. In conclusion, she must be held accountable for her 

failure to “comply with the law,” be “faithful to the law and . . . maintain professional 

competence in it” as required by Canons 2A and 3B(2) of the Code of Judicial Conduct. 

VIOLATIONS OF CANONS 2A & 3B(8) –  
Failure to Afford Defendants Due Process 

 
 HCCLA and TCDLA further complains that Judge Franklin has violated these 

Canons in the manner in which she has acted illegally revoking defendants’ bonds and 

denying them bail. In each of the cases referenced herein, Judge Franklin called each 

defendant up to her bench to stand there alone. By all accounts, they were 

 
 
28 Queen, 842 S.W.2d at 711 (emphasis in original). 
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unrepresented by counsel. Presumably, they were scared and had no idea what to ex-

pect. A prosecutor read off a hearsay statement of what is alleged. And then, all of a 

sudden, a bailiff grabbed them, took custody of them, and led them back to a holdover 

cell. It is unconscionable. 

 While Canon 3B(8) requires a judge to give “every person who has a legal interest 

in a proceeding, or that person’s lawyer, the right to be heard according to law,” 

HCCLA and TCDLA maintains that, in the manner which Judge Franklin acted, each 

one of these defendants were functionally denied their right to be heard. More im-

portantly, rather than promote “public confidence in the integrity and impartiality of 

the judiciary,” as required by Canon 2A, her actions have done the exact opposite.  

 What does it say to the average person that you could be expected to show up in 

court, stand in front of a judge, and let that judge unilaterally decide your fate resulting 

in your unbounded incarceration? No attorney. No jury. No admissible evidence. In a 

span of a few minutes, each of these defendants — individuals who were supposed to 

be presumed innocent, who provided sufficient securities to insure their appearance, 

complied with that obligation, and appeared before Judge Franklin — were being uni-

laterally adjudged as if they were guilty and led away into a holding cell to be held for 

an undetermined amount of time. That sort of action in no way instills “public confi-

dence in the integrity and impartiality of the judiciary.” It amounts to a denial of one of 

our most fundamental tenets of law: due process. 



 

21 

 

 The United States Supreme Court has noted that the “fundamental requirement 

of due process in any proceeding which is to be accorded finality is notice reasonably 

calculated, under all the circumstances, to apprise interested parties of the pendency of 

the action and afford them an opportunity to present their objections.”29 Stated more 

succinctly, “Failure to give notice violates ‘the most rudimentary demands of due pro-

cess of law.’”30 And “[d]ue process is not satisfied where parties are not given prior 

notice of what is really at stake in a proceeding.”31 

 It has been held that “due process requires the trial court to provide the defend-

ant with reasonable notice that it intends to deny bail pending appeal and to allow the 

defendant a meaningful opportunity to be heard.”32 Although those are cases of bail 

pending appeal, HCCLA and TCDLA submits that the due process protections never-

theless apply — even more so because, whereas in the case of a person on bail pending 

appeal where the State has overcome the presumption of innocence and proven guilt 

beyond a reasonable doubt, in each of these cases, the defendants are still shrouded by 

 
 
29 Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314, 70 S. Ct. 652, 657, 94 L. Ed. 865 
(1950). 

30 Peralta v. Heights Med. Ctr., Inc., 485 U.S. 80, 84, 108 S. Ct. 896, 99 L. Ed. 2d 75 (1988) (quoting 
Armstrong v. Manzo, 380 U.S. 545, 550, 85 S. Ct. 1187, 1190, 14 L. Ed. 2d 62 (1965)). 

31 Smith v. State, 993 S.W.2d 408, 416 (Tex. App.—Houston [14th Dist.] 1999, pet. ref’d) (Edelmen, J., 
dissenting) (citing Lankford v. Idaho, 500 U.S. 110, 119–28, 111 S. Ct. 1723, 114 L. Ed. 2d 173 (1991)). 

32 Robinson v. State, 700 S.W.2d 710, 713 (Tex. App.—Houston [14th Dist.] 1985, no pet.); see also Smith, 
993 S.W.2d at 412 (“[W]e still agree with the Robinson court that due process protections of notice and 
a reasonable opportunity to be heard attach to an appeal bond revocation based on an appellant's 
liberty interest.”). 
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the presumption of innocence.33 Each of these defendants appeared in court and had 

no notice of what was about to take place. No notice that Judge Franklin intended to 

revoke their bonds. No notice that Judge Franklin intended to deny them bail. 

 Even worse, these were unrepresented defendants and denied their fundamental 

right to due process by having the assistance of counsel at a critical stage in the pro-

ceedings.34 The Sixth Amendment provides that “[i]n all criminal prosecutions, the ac-

cused shall enjoy the right ... to have the Assistance of Counsel for his defence.”35 The 

United States Supreme Court has recognized that “an element of this right is the right 

of a defendant who does not require appointed counsel to choose who will represent 

him.”36 So well-established is this rule that nearly 100 years ago, the Court stated, “It is 

hardly necessary to say that, the right to counsel being conceded, a defendant should 

be afforded a fair opportunity to secure counsel of his own choice.”37 Each one of these 

defendants were expecting to be afforded the opportunity to request counsel to be 

 
 
33 See Ex parte Dupuy, 498 S.W.3d 220, 230 (Tex. App.—Houston [14th Dist.] 2016, no pet.)(“A de-
fendant is entitled to the presumption of innocence on all charges, and the trial court, when setting 
bail, must strike a balance between that presumption and the State’s interest in assuring that a defend-
ant will appear for trial.”). 

34 See Gideon v. Wainwright, 372 U.S. 335, 83 S. Ct. 792, 9 L.Ed.2d 799 (1963); Webb v. State, 533 S.W.2d 
780 (Tex. Crim. App. 1976). 

35 U.S. CONST. amend VI. 

36 United States v. Gonzalez-Lopez, 548 U.S. 140, 144, 126 S. Ct. 2557, 2561, 165 L. Ed. 2d 409 (2006) 
(citing Wheat v. United States, 486 U.S. 153, 159, 108 S. Ct. 1692, 100 L.Ed.2d 140 (1988)). 

37 Powell v. Alabama, 287 U.S. 45, 53, 53 S. Ct. 55, 77 L. Ed. 158 (1932). 
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appointed to represent them or the opportunity to retain their own counsel. Every time, 

they were denied that opportunity before Judge Franklin acted on their case. 

 Finally, although the Rules of Evidence do not apply in a number of enumerated 

circumstances, including in habeas proceedings and proceedings to reduce bond, Rule 

101(e)(3)(C) specifically makes an exception to the exception in a “bail proceeding” to 

revoke and increase bail.38 As such, it was incumbent upon Judge Franklin to consider 

and apply the rules. By all accounts, that is not what happened. Every time, the prose-

cutor would simply read a probable cause statement, that is, inadmissible hearsay.39 And 

yet, Judge Franklin would use this inadmissible evidence to revoke the defendant’s bond 

and, not just increase, but deny each defendant bail. 

 Judge Franklin’s repeated denials of due process, one of the most “fundamental” 

of our constitutional rights, only magnifies the gravity of her actions. Her actions vio-

lated her obligation to “comply with the law and . . . act at all times in a manner that 

promotes public confidence in the integrity and impartiality of the judiciary” and “ac-

cord to every person who has a legal interest in a proceeding, or that person’s lawyer, 

the right to be heard according to law” as required by Canons 2A and 3B(8) of the Code 

of Judicial Conduct.  

 
 
38 See TEX. R. EVID. 101(e)(3)(C); Ex parte Graves, 853 S.W.2d 701, 703–04 (Tex. App.—Houston [1st 
Dist.] 1993, pet. ref’d). 

39 See Dawson v. State, 477 S.W.2d 277, 279–80 (Tex. Crim. App. 1972); Hill v. State, 832 S.W.2d 724, 
726 (Tex. App.—Houston [1st Dist.] 1992, no pet.). 
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SUPPORTING EVIDENCE 

 Attached to this complaint are the exhibits described herein to lend support the 

facts set forth including: 

• Affidavit of David Cunningham, an attorney who was present in the 338th Dis-
trict Court on the morning of August 10, 2020 and personally witnessed Judge 
Franklin present by Zoom call Defendant Brian Smith up to appear before her 
without an attorney and then revoke his bond, set his bail at “no bond,” and 
order that he be taking into custody. 
 

• Affidavit of Defendant Brian Smith describing Judge Franklin’s action taken 
against him on August 10, 2020. 
 

• Copies of filings with the District Clerk reflecting the actions taken by Judge 
Franklin against the defendants. 
 

CONCLUSION 

 This Commission must take immediate, appropriate action to stop Judge Frank-

lin’s illegal actions and send a clear message to other judges in the county and around 

the State who continually disregard the law regarding bail for criminal defendants. Judge 

Franklin has engaged in this behavior now for too long and continues to blatantly ignore 

the law. Furthermore, she has set an example for other district court judges in Harris 

County, some of whom our organizations’ members have observed engaging in the 

same, unlawful conduct (and who are being investigated and considered for their own 

respective complaints). “If Judge Franklin is doing it, then I guess I can too” appears 

to be a mantra accepted by some in our judiciary. 

 It also stands to be considered that the legal remedy for correcting this judicial 

misbehavior is an imperfect one. In many of these cases, when a defendant challenges 
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the unconstitutional and illegal revocation of bond and denial of bail, like Tomas Larry 

Martinez, judges like Judge Franklin will “remedy” their unconstitutional act by setting 

a new bail amount at a later date and think “no harm, no foul.” This blatantly overlooks 

the fact that a defendant like Martinez has sat in custody denied bail for over a week, 

potentially losing their jobs, income, and ability to support others, and then have to pay 

more money on top of what they initially paid to secure their release. In addition to the 

typical concerns brought about by unlawful confinement, these defendants were each 

forced back into custody in a jail struggling to deal with pandemic conditions and ex-

posure to COVID-19 that is almost impossible to contain in jail circumstances.40  

 Even worse, for others like Joseph Gomez, they may not be as fortunate to have 

a new bail amount set that they can afford. Some have spent all their funds to pay for 

the first bond that is then illegally revoked by judges like Judge Franklin and therefore 

cannot afford to pay a second bail amount (if one is set). As such, they are forced to sit 

in custody for months while an application for writ of habeas corpus is filed and then 

appealed to the court of appeals. It cannot be overlooked that Gomez had to sit in jail 

 
 
40 See “Harris County Jail faces a new threat: Inmates who caught COVID on the outside,” by Zach 
Despart, Houston Chronicle, July 29, 2020 <available at www.houstonchronicle.com/news/Houston 
-texas/Houston/article/Harris-County-Jail-outbreak-faces-new-threat-15441206.php> (last visited 
August 8, 2020). 
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for 269 days as a result of Judge Franklin’s unlawful action before the court of appeals 

corrected her. The need to act is immediate. 

 HCCLA and TCDLA respectfully requests this Commission to find that Judge 

Franklin violated the Canons of the Code of Judicial Conduct as set out herein and take 

appropriate action against her as authorized by its authority under Article V, Section 1-

a of the Texas Constitution. 

Respectfully submitted, 

 

       

Mark Thiessen 
President, Harris County Criminal Lawyers Association 

on behalf of the  
Harris County Criminal Lawyers Association 

P.O. Box 924523 
Houston, TX 77292-4523 

(713) 227-2404 
 

 

       

Grant Scheiner 
President, Texas Criminal Defense Lawyers Association 

on behalf of the  
Texas Criminal Defense Lawyers Association 

6808 Hill Meadow Drive 
Austin, TX 78736 

(512) 478-2514 
 



 

 

Exhibit A 
 
Case Filings in the case, State of Texas v. Kiara Bennett 
Case no. 1685299 in the 338th District Court of Harris County, Texas 
 
including 
 

• the felony complaint 

• the statutory warnings by magistrate - probable cause for further detention – 
PR bond/bail order 

• the court directive, revoking the defendant’s bond, remanding them to the cus-
tody of the sheriff, and setting the new bond at $0. 
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Exhibit B 
 
Case Filings in the case, State of Texas v. Brian Smith 
Case no. 1685356 in the 338th District Court of Harris County, Texas 
 
including 
 

• the felony complaint 

• the statutory warnings by magistrate - probable cause for further detention – 
PR bond/bail order 

• the court directive, revoking the defendant’s bond, remanding them to the cus-
tody of the sheriff, and setting the new bond at $0. 

 
  



Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



Filed�20�August�10�P3:24
Marilyn�Burgess�-�District�Clerk
Harris�County

Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



 

 

Exhibit C 
 
Affidavit of the Brian Smith, Defendant in the case, State of Texas v. Brian Smith 
Case no. 1685356 in the 338th District Court of Harris County, Texas 
  







 

 

Exhibit D 
 
Affidavit of David Cunningham 
  







 

 

Exhibit E 
 
Case Filings in the case, State of Texas v. Tomas Lara Martinez  
Case no. 1685375 in the 338th District Court of Harris County, Texas 
 
including 
 

• the felony complaint (with bail amount set thereupon at $25,000) 

• the court directive, revoking the defendant’s bond, remanding them to the cus-
tody of the sheriff, and setting the new bond at $0. 
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Exhibit F 
 
Affidavit of the Tomas Martinez, Defendant in the case, State of Texas v. Tomas Mar-
tinez 
Case no. 1685375 in the 338th District Court of Harris County, Texas 
 
(to be submitted at a later date) 
  



 

 

Exhibit G 
 
Case Filings in the case, State of Texas v. Joseph Rene Gonzales  
Case no. 1685006 in the 338th District Court of Harris County, Texas 
 
including 
 

• the felony complaint  

• the statutory warnings by magistrate - probable cause for further detention – 
PR bond/bail order 

• the court directive setting the new bond at $0 “PER JUDGE FRANKLIN” 
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Exhibit H  
 
Case Filings in the case, State of Texas v. Franciso Sanmiguel Garza 
Case no. 1685502 in the 338th District Court of Harris County, Texas 
 
including 
 

• the felony complaint 

• the statutory warnings by magistrate - probable cause for further detention – 
PR bond/bail order 

• the court directive, revoking the defendant’s bond, remanding them to the cus-
tody of the sheriff, and setting the new bond at $0. 
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Exhibit I 
 
Case Filings in the case, State of Texas v. Moises Perales 
Case no. 1686092 in the 338th District Court of Harris County, Texas 
 
including 
 

• the felony complaint 

• the statutory warnings by magistrate - probable cause for further detention – 
PR bond/bail order 

• the court directive, revoking the defendant’s bond, remanding them to the cus-
tody of the sheriff, and setting the new bond at $0. 
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Exhibit J  
 
Case Filings in the case, State of Texas v. Joe Anthony Ruiz 
Case no. 1686498 in the 338th District Court of Harris County, Texas 
 
including 
 

• the felony complaint 

• the statutory warnings by magistrate - probable cause for further detention – 
PR bond/bail order 

• the court directive, revoking the defendant’s bond, remanding them to the cus-
tody of the sheriff, and setting the new bond at $0. 
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Exhibit K 
 
Letter of Court of Appeals re: decision in case, Ex parte Joseph Gomez 
  



SHERRY RADACK
  CHIEF JUSTICE

EVELYN KEYES
RUSSELL LLOYD
PETER KELLY
GORDON GOODMAN
SARAH BETH LANDAU
RICHARD HIGHTOWER
JULIE COUNTISS
TERRY ADAMS
  JUSTICES

Court of Appeals
First District

301 Fannin Street
Houston, Texas 77002-2066

 CHRISTOPHER A. PRINE
  CLERK OF THE COURT

JANET WILLIAMS
  CHIEF STAFF ATTORNEY

PHONE:  713-274-2700

  www.txcourts.gov/1stcoa.aspx

Friday, August 7, 2020

Clinton A. Morgan
Harris County District Attorney Office
Assistant District Attorney
500 Jefferson, Ste. 500
Houston, TX 77002
* DELIVERED VIA E-MAIL *

Daniel C. McCrory
Harris County District Attorney's Office
1201 Franklin
Houston, TX 77002-0000
* DELIVERED VIA E-MAIL *

Thomas Branton Mayr
Law Office of Brent Mayr, P.C.
5300 Memorial Drive, Ste 750
Houston, TX 77007
* DELIVERED VIA E-MAIL *

Sierra Tabone
Mayr Law, P.C.
5300 Memorial Dr Ste 750
Houston, TX 77007-8228
* DELIVERED VIA E-MAIL *

RE: Court of Appeals Number:  01-20-00004-CR
Trial Court Case Number:  1657519

Style: Ex parte Joseph Gomez

Please be advised that on this date the mandate was issued in the above cause. You may 
obtain a copy of the Court’s mandate and all related documents by visiting the Court’s website at 
http://www.txcourts.gov/1stcoa. Pursuant to TEXAS GOVERNMENT CODE, Sec. 51.204(b), all 
exhibits on file with the court, if any, will be destroyed three years from this date. As required by 
the TEXAS GOVERNMENT CODE, Sec. 51.204(d)(e), we are also notifying the trial court clerk that 
we will destroy all records filed in respect to this case with the exception of indexes, original 
opinions, minutes and general court dockets, no earlier than six (6) years from the date of the 
mandate in all civil cases, twenty-five (25) years in criminal cases with a sentence of twenty (20) 
years or less.

Sincerely,

Christopher A. Prine, Clerk

cc: Judge 338th District Court (DELIVERED VIA E-MAIL)
Harris County District Clerk's Office - Criminal (DELIVERED VIA E-MAIL)

FILE COPY

http://www.txcourts.gov/1stcoa


 

 

Exhibit L 
 
Application for Writ of Habeas Corpus filed on behalf of Tomas Martinez in State of 
Texas v. Tomas Lara Martinez , Case no. 1685375 in the 338th District Court of Harris 
County, Texas 
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