CAUSE NO.

In Re [CLIENT NAME] § IN THE COUNTY COURT
§ AT LAW OF
§ COUNTY, TEXAS

APPLICATION FOR WRIT OF MANDAMUS FOR THE [POLICE AGENCY CHIEF)
TO

PRODUCE ALL AUDIO/VIDEO ELECTRONIC RECORDINGS MADE BY THE
ARRESTING OFFICER OF [THE DEFENDANT]

TO THE HONORABLE JUDGE OF THIS COURT:
L.

The Applicant, under the authority of Texas Government Code § 552.321 and Texas
Code of Criminal Procedure Art. 2.139 (effective Sept. 1, 2015), requests immediate production
of the audio/video electronic recordings made of the Defendant made by the stopping/arresting

officer in this case.
1I.

The Eighty-fourth Legislature passed an additional Article 2.139 (effective Sept.

1, 2015) to the Code of Criminal Procedure which provides':

A person stopped or arrested on suspicion of an offense under
Section 49.04, 49.045, 49.07, or 49.08, Penal Code, is entitled to
receive from a law enforcement agency employing the peace
officer who made the stop or arrest a copy of any video made by or
at the direction of the officer that contains footage of:

(1) the stop;
(2) the arrest;



(3) the conduct of the person stopped during any interaction with
the officer, including during the administration of a field
sobriety test; or

(4) a procedure in which a specimen of the person’s breath or
blood is taken. (emphasis added).

The mandatory production nature and broadness of 2.139’s phrase “is entitled,” is defined
by Tex.Gov’t.Code Sec. 311.016(4). That definition leaves no doubt that said language: “Is
entitled to" creates or recognizes a right. Thus, the plain meaning of Art. 2.139 is that a person
who is arrested or stopped for a charge involving Driving While Intoxicated, Driving While
Intoxicated Child Passenger, Intoxication Assault, or Intoxication Manslaughter has a right to
any video recording of the stop, the arrest, conduct of the person during any interaction with the
officer (including but not limited to the administration of the standardized field sobriety tests)
and any procedure in which a specimen of that person’s blood or breath is taken. Clearly, since
the statute provides the alternative “or stopped”, it was designed to mandate production upon

request even for individuals who were not arrested but only stopped.

I1I.

On [DATE], Applicant was stopped and arrested by [OFFICER’S TITLE AND NAME]
of the [POLICE AGENCY] for an offense under [TEXAS PENAL CODE SECTION 49.04,
49.045, 49.07, or 49.08]. Various electronic recordings, including audio/video recordings, were
made of the stop, arrest, conduct of the Applicant during interactions with the office (including
standardized field sobriety tests), and the procedure in which the Applicant’s

[BREATH/BLOOD] was taken.

IV.



A letter demand dated was delivered/faxed to the Agency head
(Letter and proof of receipt are attached hereto and incorporated herein for all purposes). The

letter provided days for compliance. Said production time was reasonable and

certainly within the meaning of “as soon as practicable”. Unexplainably, the date came and went

without the Agency even responding. Ostensibly, the demand was purposely ignored

V.

Absent providing an electronic recording at this time, the Applicant has no adequate
remedy at law to obtain the aforementioned electronic audio/video recordings. As such, the

recording must be produced now.

VL

Immediate production of the electronic recording will not be tedious, burdensome,

inconvenient, inappropriate, or a hardship on the State.

VIL

Accordingly, this Honorable Court is asked to order the head of the [POLICE AGENCY
CHIEF] in compliance with Texas Code of Criminal Procedure Art. 2.139 (effective September
1, 2015), to immediately produce the electronic recording(s). Hence, the Court is respectfully
requested to issue the order in the form of a writ of mandamus ordering the [CHIEF OF THE

POLICE AGENCY] to do so.

Respectfully Submitted,

[COUNSEL FOR APPLICANT]



'Texas Code of Criminal Procedure 2.139 already existed before this Bill was passed. Due to an ostensible
oversight, the duplicate Article number was not corrected, so there are two Articles 2.139 until this error is corrected
in the next legislative session. Note that even though there are two Articles 2.139, because these Articles are not
irreconcilable, both articles have full effect of law. See Tex.Gov’t.Code Sec. 311.025.



